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CONSTITUTIONAL LAW—THE BANKING SYSTEM 


The Constitution of Pennsylvania declares that ‘ xo 
corporate body shall be hereafter created, renewed or extend- 
ed, with banking or discounting privileges, without six 
months’ previous public notice of the intended applica- 
tion for the same, in such manner as shall be preseribed 
by law.” The nature of this provision, and the history 
of Pennsylvania, sufficiently show that it was intended as 
a restriction to prevent ixdividuals from obtaining exclu- 
sive privileges, not enjoyed by the people at large, by ap- 
plications made to the members of the Legislature, without 
any notice to the public. That it was intended to operate 
upon persons desirous of obtaining charters granting ex- 
elusive privileges, and not upon the representatives of the 
people in the exercise of their general legislative powers, 
is also apparent from the law prescribing the time and 
manner in which individuals desiring to obtain a monopoly 
of these privileges are required to give notice of their in- 
tended application. The Constitutional restriction can 
have no operation upon the Legislative power, where no 
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application is made by individuals, and where no exclusive 
privileges are conferred upon any person or persons ; and 
where the Legislation has for its sole object the repeal of 
the law which restrains the citizens from the common right 
of exercising the banking business, and is designed to 
restore to all an equal right upon terms which the safety 
of the public may require. 

This is the construction which a similar clause in the 
Constitution of New York has received from the Legisla- 
iure, the Supreme Court, and the Court of Errors. The 
Constitution of that State declares that “ the assent of 
two-thirds of the members elected to each branch of the 
Legislature shall be requisite to every bill appropriating 
the public moneys or property for local or private purpo- 
ses, or creating, continuing, altering, or renewing any body 
politic or corporate.’ When the act of 18th April, 1838, 
entitled “an act to authorize the business of banking” 
was enacted by the Legislature, it received, in point of 
fact, the sanction of two-thirds of the members of each 
branch ; but a question arose in the Legislature, whether 
the act was a law ‘creating’ ‘“‘ any body politic or cor- 
porate” so as to require a certificate of the fact that it 
had received the assent of two-thirds of the members.— 
The decision of the Legislature was that the bill was not 
within the meaning of the Constitutional restriction; and 
it was therefore simply authenticated in the usual way, 
without a certificate that it had received the assent of 
two-thirds. 

Actions were afterwards brought by Beers, President 
of the North American Trust and Banking Company, vs. 
Warner & Ray, to recover the amount due on a promis- 
sory note, and by Stevens, President of the Bank of 
Commerce in New York vy. Bolander, on a similar cause 
of action. The plaintiffs were banking companies esta- 
blished under the act of 18th April. 1838, and an objection 
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was made that the act under which they were organized 
was unconstitational because i¢ did not appear to have re- 
ceived the assent of two-thirds of the members of each branch 
of the Legisiature. The Supreme Court of the State de- 
cided that the law was Constitutional and rendered a 
judgment in each case that the plaintiff was entitled to 
recover. The defendants thereupon removed the causes 
to the Court for the Correction of Errors. They were 
argued in February, 1840, and were decided in April fol- 
lowing, in favor of the Constitutionality of the law. Many 
points of interest arose in the course of the discussion, 
and able opinions were delivered by the Chancellor, by 
the President of the Senate, and by Senator Verplanck. 
The case will be found reported in 23d Wendell’s Reports, 
103 to 190. 

The distinguished Chancellor Walworth, delivered his 
opinion that the Constitutional restriction “ was intended 
to guard against the increase of joint stock corporations, 
either for banking or any other purposes of trade or pro- 
fit, the charters of which conferred exclusive privileges, and 
which when obtained were beyond the reach of general 
Legislation, so that they could neither be modified or re- 
pealed. The provision was not intended to restrict the 
power of the Legislature so as to prevent the granting of 
an equal rigkt or privilege to all the inhabitants of the State, 
or as many of them as chose to associate together for pur- 
poses of trade or other lawtul business, during the con- 
tinuance of the act granting the privilege, provided such 
privilege was at alli times subject to the control of general 
Legislation.” 

Senator VERPLANCK, whose reputation as an author 
and a jurist is well known, entertained similar views. He 
declared that “the general banking law is not a violution 
of the Constitution. That the provision referred to was 
intended to guard against the undue increase of institu- 
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tions enjoying exclusive privileges and operating as monop- 
olies. The act in question, instead of conflicting with 
the Constitutional inhibition, comes dtrectly in its atd by 
opening the business of banking to ALL who choose to engage 
in it, upon compliance with the requirements of the Legisla- 
ture.” 

The President of the Senate, Brapisn, delivered an 
opinion in harmony with the views of the Chancellor and 
of Senator Verplanck, on the point under consideration. 
He declared that “the right of banking was a common 
riGcHT and had been so enjoyed until the passage of the 
restraining law, which converted that which had been a 
common right into a great State monopoly. From this mo- 
ment every bank charter was a special grant of a portion 
of this monopoly and was the more valuable as that mo- 
nopoly was the more absolute and exclusive. The evil 
intended to be remedied was not so much the creation of 
corporations generally as the character of exclusive mo- 
nopoly of bank charters, under the restraining law, and 
their undue multiplication. Does the general banking 
law come within this evil? Does it come in aid of this 
great monopoly in banking? Does it take a right com- 
mon to all and grant it exclusively toa few? On the eon- 
trary by repealing pro tanto the restraining law, ét breaks 
up this great monopoly and restores to the citizens generally 
that common right, of which they had been long and wrong- 


fully deprived. Instead, therefore, of increasing this great 


evil of monopoly, it actually comes in aid of its remedy, 
and both in its principle and operation, contributes to the 
attainment of the great object of the Constitution itself 
We therefore come to the conclusion that the general 
banking law is not within the evil, and consequently not 
within the remedy of the Constitutional restriction. It 
follows that this law, even if it authorize the creation of 
an indefinite number of corporations, is valid ; and was 





e 











CONSTITUTIONAL LAW—BANKING SYSTEM. 341 


Consututionally passed, although it may not have receiv- 
ed the assent of two-thirds of the members elected to 
each branch of the Legislature.” 

All the members of the Court for the Correction of Er- 
rors, with but a single exception, (twenty-three being 
present,) voted in affirmance of the Constitutionality of 
the act of 1838, “although it may not have received the 
assent of two-thirds of the members elected to each 
branch ot the Legislature ;” and all the members, except 
three, voted that ‘ the associations organized in conform- 
ity with the provisions of the act entitled “an act to 
authorize the business of banking,” passed the 18th 
April, 1838, are not bodies politic or corporate within 
the spirit and meaning of the Constitution.” 23d Wen- 
dell’s Reports, p. 190. 

This decision ts entitied to great consideration, because 
it was pronounced, in the first place, by the LEGISLATURE, 
a large body of men selected by the people tor their wis- 
dom, and acting under their oaths to support the Consti- 
tution, and because the decision was pronounced purely 
upon the principle involved, without the slightest pres- 
sure arising from a desire to secure the enactment of the 
law, for the bill had, in point of fact, as we have seen, 
been passed by a vote of two-thirds. In the next place 
the Constitutionality of the law was affirmed by the Su- 
PREME Court of the State. And in the last piace, the 
question was finally settled by the almost unanimous 


judgment of the Courr FoR THE CORRECTION OF ERRORS. 


That the reasoning of the Judges, and their decisions 


upon the question, are applicable to the Constitution of 
Pennsylvania, and to other States having similar clauses 
in their Constitutions, is apparent from the similarity of 
the restricting clauses and the identity of the objects in 


view. It is true that in the one case six months notice is 
required and in the other a vote of two-thirds, but both 
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conditions are applicable to laws “ creating, renewing or 
extending” ‘corporate bodies.” In New York the re- 
striction operates upon all laws *“ creating, continuing, 
altering or renewing any body politic or corporate.” In Penn- 
sylvania the restriction applies only to laws ‘ creating, 
renewing or extending bodies corporate with banking or dis- 
counting privileges.’ But in both States the restriction is 
against laws for the creation, renewal or extension of corpo- 
rate bodies ; and the manifest object in each State, was to 
restrain the granting of monopolies, and not to restrain the 
representatives of the people from legislating in favor of 
the public interest and the equal rights of the whole people 
by bills which neither “created, renewed or extended” 
corporate monopolies. 

The present Comptroller of New York, whose opin- 
ions will attract the more attention by reason of his new 
and elevated position as Vice President of the United 
States. very properly recommends the withdrawal of 
Bonds and Mortgages as an insufficient security for the 
redemption of issues under the Free Banking System, 
and suggests the substitution of stocks of that State and 
of the United States. He expresses a decided opinion in 
favor of that system of banking, and recommends its gen- 
eral adoption by the several States as the best method of 
and of putting 
an end forever to the “ blasting ery of repudiation.” Ohio 
has acknowledged the soundness of the principle involv- 
ed, but the old hats and old clothes, which she has stuck 
into the windows, prevent her from perceiving “ the full 
and perfect day.” The new Governor of Pennsylvania, 
when « Senator, evidently perceived some rays of the 
light that was breaking on both sides of him. He descend- 
ed into the well of TRUTH far enough to catch a glimpse 
of the stars that were shining in perpetual brightness 
above. But, judging from his bill, as reported, his usually 
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securing ‘* a sound and uniform currency,’ 
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clear and masculine mind had either not been fully im- 
mersed in the chrystal waters of the fountain, or his po- 
litical sagacity induced him to decline a baptism which 
would have been regarded as altogether irregular by 
many of those whose participation was necessary to his 
confirmation. 

It is probable that the public mind in Pennsylvania 
may, at no distant day, become sufficiently enlightened to 
understand the two fundamental principles of banking— 
COMPETITION and sEcuURITY. ‘The first will never be lost 
sight of where there is a real respect for the equal rights 
of the people, and an honest desire to correct the evils 
of favoritism which always go hand in hand with monop- 
oly. ‘The second, (security for the redemption of the 
issues) will always be provided for by an available pledge, 
amply suflicient to cover the whole circulation, where 
there is intelligence enough to comprehend the causes ot 
the ruinous fluctuations and failures which are the con- 
comitants of every system that admits an unlimited circu- 
lation without any security jor its redemption. 

It is not our purpose to discuss the policy of the bank- 
ing system; but it falls within our province to bring into 
view the Constitutional question involved, and the deci- 
sions Which have been had upon it, in order that it may 
appear that the Constitution of Pennsylvania presents no 
obstacle whatever to such reforms as the public interest 
may require, provided that in the Legislation to be adop- 
ted equal advantages be extended to the whole people and ne 
exclusive privileges be granted by charter to a favored few. 
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STATE OF NEW JERSEY—MERCER CIRCUIT. 


JAMES L. JAQUES v. WILLIAM McKNIGHT. 


This case was tried at the Mercer Circuit, and a verdict taken 
subject to the opinion of the Court on the facts as disclosed 
in the evidence. 


1. A blank endorsement on a promissory note not negotiable, does not ren- 
der the endorser liable upon failure of payment by the drawer. 

2. Such endorsement does not exclude proof of a guaranty by parol evi- 
dence. 

3. Such guaranty expressed in general terms, is personal between the par- 
ties to it, and a third person, to whom it has been transferred, cannot recover 


on it in his own name. 


Ranpo.ipu J., delivered the opinion of the Court :— 
The due bill given by Richard Jaques, is in this form: 
“Due William McKnight, one hundred dollars—pay on 
demand.” This, though not in form, is in effect a promis- 
sory note payable on demand to William McKnight; but 
not being to him or order, or bearer, is not negotiable. It 
has all the requisites of a promissory note—is for a sum 
certain—payable at a particular time, not contingent or 
out of a special fund; no form of words is necessary to 
create a promissory note. See Chitty on Bills 54-5. Story 
on P. Notes 1. 

The bill or note not being negotiable, of what effect is 
the blank endorsement of the payee ? So far as it regards 
the note itself, it is a mere authority to the holder to use 
the name of the payee to collect the note, and this he 
would have as a matter of course, by the mere transfer 
by delivery—it creates no liability against McKnight as 
endorser; if liable at all it must be by virtue of some 
new contract as guarantee or otherwise. It was compe- 
tent for him and Samuel Jaques to enter into any new 
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contract respecting the note, for McKnight to become 
liable as a mere collateral security; such new contract 
could be made as well after as before the statute of frauds, 
depending in both cases upon the same principles ; but 
the statute in some instances requires the contract to be 
in writing in order to be valid. The plaintiff seeks to re- 
cover on this as on an original guaranty. A guaranty is 
defined to be a promise to answer for the payment of 
some debt, or the performance of some duty, in case of 
the failure of another person, who is himself, in the first 
instance, liable tosuch payment or performance. Smith on 
Mercantile Law, 277. Story on Promissory Notes, sec. 
457. In Leonard v. Vreedenburgh, 8 John. R. 29, Kent 
Ch. J. reduces this species of contracts to three classes, 
and the same distinction has been recognized by subse- 
quent authorities. 1. Where the promise is collateral 
to but made at the same time with the original contract. 
2. Where the collateral undertaking is subsequent to the 
creation of the original debt, and that is not the induce- 
ment to it, though the subsisting liability is the ground of 
the promise, without any distinet and unconnected in- 
ducement. 3. Where the promise to pay the debt of 
another arises out of some new and original considera- 
tion of benefit or harm moving between the newly con- 
tracting parties. The first two classes come under the 
statute of frauds and must be in writing; but the third 
being an independent engagement upon new considera- 
tion, is not within the statute and need not be in writing. 
In construing cases as they have arisen, the governing 
principle of the courts has been, as indeed in construing 
all other contracts, to give effect to the intention of the 
parties, so far as that can be done without violating the 
statute. Story, sec. 479. 1 American Leading cases, 181. 

Under the first class where the indorsement was made 
by a third person, not the payee, as the person so in- 
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dorsing could not be held liable as a mere endorser, resort 
has been had to the original contract between the parties, 
and he has been considered liable as a joint or several 
maker, upon the new indorsement alone in some of the 
States. 1 Am. Leading Cases, 177. Story, see. 476.— 
And in others, upon that and proof of the contracts being 
such as to warrant his being so charged, so held in Leon- 
ard v. Vreedenburgh, before cited, and recently in our 
Supreme Court, in Ackerman v. Westervelt. But in Cham- 
bers v. Crozier & Moon, 1 Spencer 256, the court decided 
that a mere blank indorsement was insuflicient to author- 
ize a guaranty to be written over the signature, or to 
charge the indorser as guarantor. 

Under the 2nd class there have arisen many cases giv- 
ing rise to some very nice, not to say very untenable dis- 
tinctions, which it is unnecessary here to notice, as the 
present case must be maintained under the 3rd class if 
under either. What did McKnight mean by indorsing 
the note in blank—not to become a mere indorser, for the 
note was not negotiable—the mere indorsement, accord- 
ing to the view of the law in this State, does not imply 
what was the contract or the consideration. We must 
therefore resort to parol evidence to get at the intention 
of the parties, and that shewing that the agreement of 
McKnight & S. Jaques, was that the former guarantied 
the note, that is, upon new consideration passing between 
them, made himself personally liable for the payment of 
the sum mentioned in the note, and that would authorize 
the party to write over the name what the contract was, 
the blank indorsement or guaranty gave full authority for 
that, and to charge the party accordingly. Slingeriand 
v. Morn 7 Jno. R. 463. Leonard v. Vreedenburgh 8 do. 
29. Josslyn v. Ames, 3 Mass. 274. Ulen v. Ketteredge, 
7 Mass. 233. Ackerman v. Westervelt—and opinion of Ch. 
J.in Chambers v. Crozier & Moon. But i should feel 
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no hesitation in coming to this conclusion without these 
authorities, for the contract being an original one and 
not within the statute of frauds, may be by parol and 
proved in the same way as any other contract, and the 
indorsement in blank being a sufficient warrant to over 
write or charge the contract according to the intention of 
the parties, obviates the objection of its being partly in 
writing and partly by parol or in pats. See Meeck vy. 
Smith, 7 Wend. 315. I do not consider demand and no- 
tice necessary ; if it were, however, the fact of the draw- 
er’sinsolvency, discharges that objection. Story sec. 460. 

But another objection has been raised which in my 
opinion is fatal to this suit, and that is that this guaranty 
or contract between McKnight and S. Jaques, was per- 
sonal between them and not transferable to another. No 
doubt a guaranty may be made negotiable or otherwise, 
but the mere blank endorsement does not render it so nor 
does the parol proof, for that was a mere guaranty in gen- 
eral terms which is insufficient to warrant the transfer to 
the plaintiff—it would be equivalent to the transfer of a 
mere verbal contract—a contrary doctrine is held in some 
of the European countries, but not in the United States.— 
Story, secs. 481, 483, 484. Watson’s Ex’rs. v. MeZann, 
19 Wend. 557. Lamourieux v. Hewit, 5 do. 307. The 
verdict must therefore be set aside and judgment of non- 


suit be entered. 


LENNIG v. TOBEY. 
fn the District Court of Philadelphia. 


1. Notice of protest for non-payment of a promissory note, personally deliv ei 
ed on the proper day, to wit: the 25th May, 1846, is net vitiated by being pos’ 
dated by mistake, 26th May, 1846, the mistake being one whicli could not have 


misled the endorser. 


The facts of the case fully appear in the following opin- 
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ion delivered on the 23rd September, 1848, by Mr. Justice 
STRoup. 

This was an action of assumpsit on a promissory note 
for $727 O8, dated January 22, 1846, made by Thomas 
Mercer, Son & Co., payable four months after date to the 
order of the defendants by whom it was endorsed and de- 
livered to the plaintiff. The parties resided in this city 
and the note was made here. One of the pleas was that 
the defendants had not due notice of the non-payment of 
the note. 

On the trial, the plaintiff having read the promissory 
note, called Francis J. Troubat, Esq., Notary Public, who 
testified as follows: ‘“‘on the 25th of May, 1846, at the 
request of the Mechanics’ Bank, I presented this note to 
the makers at their counting house on the wharf, and de- 
manded payment. They declined payment, saying it was 
an affair of the endorsers. I went immediately to the 
counting house of the endorsers, the defendants, on the 
wharf about a square off. I had the notice of protest in 
my pocket. IT handed it to one of the defendants. This 
is the notice. This notice was then read as tollows : 

Philadelphia, May 26, 1846. 

Payment of Thomas Mercer, Son & Co’s. note, in favor 
of yourselves and by you endorsed for $727 08, and de- 
‘ivered to me for protest by the Mechanics’ Bank of the 
city and county of Philadelphia, the holders, being this 
day due, demanded and refused, it has been by me duly 
protested accordingly, and you will be looked to for pay- 
ment, of which you hereby have notice.” 

The notice was addressed to the defendants. 

The witness continued: ‘I made a mistake in the date 
of this notice. It should have been dated the 25th of May 
instead of the 26th.” 


The counsel of the defendants contended that this evi- 
dence was insufficient to charge the defendants as endor- 
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sers of the note, and cited Etting v. Schuylkill Bank, 2 
Barr 355. 

The Judge reserving the point, told the jury the evi- 
dence, if believed, was sufficient. The verdict was for the 
plaintiff. 

The only question is, was this direction right ? 

Mistakes not only of time but of other circumstances, 
in notices to parties, are of frequent occurrenve and have 
again and again been the subjects of judicial determina- 
tion. And the test which has been generally applied has 
been whether or not, the mistake has misled. In some in- 
stances the Court has decided directly, and in others, re- 
ferred the question to the jury. 

In Elder vy. Hays, 1 Chitty’s Reports 11, notice of exe- 
cuting a writ of inquiry, ‘on Wednesday the 11th of June 
instant,” when Wednesday fell on the 10th of June, on 
which day the writ of inquiry was executed, was held 
sufficient, and the Court refused to set aside the execution 
of the writ of inquiry, the defendant not swearing that he 
was misled thereby. A similar decision had been previ- 
ously made in Batten v. Harrison, 3 Bos. & Pul. 1. 

Again, on the very subject of notice to endorsers of the 
non-payment of notes by the makers, the same principle 
has been applied through the instrumentality of the jury. 
Thus, in Smith v. Whiting, 12 Mass. R. 6, where in the 
notice the name of the maker of the note was erroneously 
given, and the note was stated to have become due before 
the days of grace had expired, it was left to the jury to 
say, whether the endorser had thereby been misled. The 
jury found that he had not, and the Court in bane sanc- 
tioned the ruling on the trial. Reedy v. Seixas, 2 John. 
Ca. 337, furnishes a similar example. And in Ontario 
Bank v. Petrie, 3 Wend. 456, it was held, that where in a 
notice of non-payment dated on the day that a draft fell 
due, it was stated that the draft had been protested on the 











250 PHILADELPHIA DISTRICT COURT. 


evening before for non-payment, and that the holders would 
ook to the endorsers for payment, it was proper to sub- 
mit the question to the jury, whether or not, the endors- 
ers had been misled. But the authority of this case has 
been since overthrown by a decision of the same Court, 
in Ransom v. Mack, 2 Hill 588. There a note became due 
on the 3rd of July, and payment of the maker was then 
demanded, but the notice stated that it had been demand- 
ed on the 4th, and then refused. The Circuit Judge re- 
lying on Ontario Bank v. Petrie, submitted to the jury the 
question whether the endorser had or had not been mis- 
led by the notice. The Supreme Court reversed the 
judgment in consequence of this ruling, on the ground, 
that the facts having been ascertained, it was the duty of 
the Court to declare the law, and that in judgment of 
law, no notice had been given to the endorser. 

The principle of Ransom vy. Mack has been acted upon 
by the Supreme Court of this State, in Efting v. The 
Schuylkill Bank, 2 Barr. 355. The mistake in the notice 
in this case was in dating it one day too early—on the se- 
cond day of grace—and informing the endorser that pay- 
ment had been demanded on that day. In point of fact, 
ihe demand had been at the proper time and was so stated 
in the protest, which was given in evidence without ob- 
jection. Here the Court below acted in accordance with 
Smith v. Whiting, Reedy v. Seixas, and Ontario Bank vy. 
Petrie, already particularly noticed, and submitted the 
question of mistake to the jury. The judgment was re- 
versed. 

The reversal was put on two grounds. 1. That as the 
protest was the act of a foreign notary, ‘it was evidence 
of the fact of protest, but of nothing else.” There was 
therefore no evidence whatever of demand, and refusal to 
pay, and so the jury ought to have been directed. This 
glaring defect in the evidence of the plaintiff, owing most 
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probably to the absence of the retained counsel of the de- 
fendant, and the introduction of other counsel on the spur 
of the moment, was overlooked at the trial. 

2. The other ground—the submission to the jury to de- 
termine as to the supposed conflict of evidence or as it 
was viewed in the Supreme Court, the effect of the mis- 
take of day in the written notice of non-payment, was 
fally considered in that Court, and the cogent reasoning 
of the Chief Justice by whom the opinion was delivered, 
led to a result equally fatal to the judgment below. 

On the argument on the rule for a new trial in the pre- 
sent case, the defendant’s counsel relied upon the author- 
ity of the two decisions last referred to. And if they were 
directly in point, as he seemed to think, he would be en- 
titled most certainly to our judgment. As to the case of 
Ransom v. Mack, it comes to us as the unanimous opin- 
ion of the Judges of the Supreme Court of New York, 
sustained if not founded upon a then recent decision 
of the Couri of Errors, the highest judicial tribunal in 
that State. And in respect to Etting v. The Schuylkill 
Bank, it is our plain duty in this, as it is alike our prac- 
tice and our duty in all cases vouching the same authori- 
ty, to yield implicit obedience. 

The facts of those cases, however, are not analagous 
to the facts of the case now before us. Where the time 
stated in the notices had already past, the parties address- 
ed might naturally, if not necessarily, have been misled. 
While to assert that a series of transactions had taken 
place on a day then future, was an absurdity because an 
impossibility, by which no one could have been deceived. 

The determination of this case, then, depends essen- 
tially upon this difference in its facts from the facts of all 
the decisions already mentioned. 

it is a well settled mercantile law, that notice of the 
dishonor of a promissery note or bill of exchange, need 
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not be given in writing. It may be communicated orally 
to the party to be affected byit. It may, of course, ac- 
cording to the will of the person charged to make it, be 
partly oral and partly written. 

Here the plaintiff proved by the Notary, that payment 
was demanded and refused on the 25th of May, which was 
the proper time, and that on the same day, immediately 
afterwards, he put into the hands of one of the defend- 
ants, at their counting house, a written notice of the dis- 
honor, which was accurate in all respects but one : namely, 
that it was post-dated a single day. The promissory note 
was truly described—it was stated to have become due, 
been demanded, refused, and thereupon duly protested. 
The endorsers were, moreover, warned that they would 
be looked to for payment. 

Being parties to the note, the defendants were bound to 
know at what time it fell due. They knew, therefore, that 
that time was the 25th of May—they knew, too, that the 
notice was handed to them on that very day ; and its con- 
tents showed plainly that it had been inadvertantly post 
dated by the Notary. 

We consider the true view of the case to be this :—The 
26th of May, not having yet arrived, was when the notice 
was served, an impossible day, and on that account should 
be altogether disregarded. The notice musi be treated 
as not having a written date. The time of its delivery, 
which was personal to the defendants, as proved by the 
Notary, is to be taken as its proper date, and its contents 
in all other respects to be read in reference to it. 

Apart from the reasonableness of such a procedure, 
which carries with it its own commendation, there is not 
wanting strong authority to sustain it. In Doe on the de- 
mise of the Duke of Bedford v. Kightley, 7 D. & E. 63, on 
the trial of an Ejectment, the defendant, who was tenant 
to the lessor of the plaintiff, objected to the notice to 
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quit, which was served just before Michaelmas, 1795, and 
was to quit ‘‘ at Lady-day, which will be in the year 1795.” 
The plaintiff was hereupon non-suited, but upon a motion 
to set aside the nonsuit, the Court in banc made the rule 
absolute, Lorp Kenyon, C. J. saying, “the time when 
the notice was given and the words in it, ‘* which will be” 
manifestly showed that this was a notice to quit at the 
then next Lady-day. Then the year 1795 in the notice 
may be rejected as an impossible year.” 

So, where “ the writ was tested on the 28th of Novem- 
ber, in the 49th year of his Majesty’s reign, and was 
returnable in eight days of St. Hilary, but the notice re- 
quired the defendant to appear on the 20th day of January, 
1808 ;”’ a rule was obtained to shew cause why the pro- 
ceedings should not be set aside. 

Here the writ was tested subsequently to the day at which 
the party by the notice at its foot was required to appear, 
and although the statute of 5 G. 2. c. 27, was express that 
no process should be good without an English notice at 
the foot to explain the writ, and it was urged that an ig- 
norant defendant could not know from this when he was 
to appear ; yet, the Court discharged the rule, observing, 
“that as the notice was to appear at the return of the 
writ, which was tested subsequently to January, 1808, no 
man could understand it to require an appearance in Jan- 
uary, 1809. The defendant must know that his appear- 
ance was regarded at a future and not on a past day. It 
was, therefore, an immaterial mistake, which could do no 
harm, for what other day could occur to him than the 
20th of January 1809. It was quite impossible that the 
party should not understand that to be the year intended.” 
Steele ». Campbell, 1 Taun. 424. 

As no reason is perceived for a difference in the law 
regulating bills of exchange and promissory notes, or a 
subject of this kind, from the law of landlord and tenant, 
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or that which concerns process of courts, the rule for a 
new trial should be discharged and judgment entered for 
the plaintiff on the verdict. 


W. 5. District Court. Southern District, N. v. 


DANIEL SMITH. LIBELLANT, v. THE PILOLBOAT BLOSSOM. 
Mitchell and others, Claimants. 


COLLISION : 

A look-out, independent of the man at the helm, is in- 
dispensable. 

A light hung under the bowsprit of the pilot-boat ona 
cruise for vessels, held not to be a proper precaution in 
the place of a look-out. 

A vessel sailing free is responsible for keeping clear of 
one close hauled. 

It is not required that a vessel close hauled should 
show a light when the night was such as that a compe- 
tent look-out on board a vessel sailing free could have 
discerned her in time to have steered clear. 

Held, that the mate of a schooner might properly sta- 
tion seaman forward on the look-out, and himself take 
the helm and regulate the vessel’s movements under 
emergencies, according to their hails to him, instead of 
reversing such order of things.—6 Leg. Obser., 375. 
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INDICTMENT FOR OBTAINING MONEY BY FICTITIOUS RECEIPT 


Plea—Jurisdiction of the State on account of Crimes com- 
mitted out of the State. 


A. was indicted in the city of New York, for obtaining 
money from a firm of commission merchants, in that city, 
by exhibiting to them a fictitious receipt signed by a for- 
warder in Ohio, falsely acknowledging the delivery to 
him of a quantity of produce for the use of and subject 
to the order of the firm. The defendant pleaded that he 
was a natural born subject of Ohio, and had always re- 
sided there, and had never been within the State of New 
York ; that the receipt was drawn and signed in Ohio, 
and the offence was committed by the receipt being pre- 
sented to the firm in New York, by an innocent agent of 
the detendant, employed by him while he was a resident 
of and actually within the State of Ohio :— 

Held, that the plea was bad, and that the defendant was 
properly indicted in the city of New York. 

Where an offence is committed within this State by 
means of an innocent agent, the employer is guilty as a 
principal though he did not act in this State, and at the 
time the offence was committed resided in another State. 

In such case the Courts of this State have jurisdiction 
of his person, and he may be arrested and brought to trial. 

Where an offence is committed within this State, wheth- 
er the offender be at the time within this State, or be with- 
out the State, and perpetrates the crime by means of an 
innocent agent, it is no answer to an indictment that the 
offender owes allegiance to another State or sovereignty. 
Adams v. The People, 1 Comstock’s Rep. Court of Ap- 
peals, 173. 
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Tolls on the Camden &§ Amboy Rail Road and Transporta- 
tion Company. 


The following important decision of the Supreme Court 
of New Jersey will be interesting to our readers through- 
out the United States. The commanding location of the 
great corporation, whose claims have been the subject of 
examination, renders any restriction or extension of its 
privileges, by construction or otherwise, highly interest- 
ing to the business and traveling community of the whole 
country. But the decision acquires additional importance 
from the fundamental principle of construction really in- 
volved, although the learned Judge who delivered the 
opinion, did not find it necessary to assert it in pronoun- 
cing the judgment. From the prevailing inattention to 
publie rights, and the facility with which they may be 
subverted by general or ambiguous expressions, design- 
edly introduced into a statute for the purpose, publie pol- 
icy has demanded and established a rule of construetion, 
where those rights are involved, altogether different from 
that which prevails between private individuals. The 
maxim of nullum tempus rests upon this foundation. A. 
strong illustration of this may be found in the ease of 
Duncan v. Reiff, 3 Pen. Rep. 368, in whieh the salutary 
principle that a Sheriff’s sale discharges all liens and 
gives the purchaser a title free from incumbrances, was 
held to be inoperative upon liens held by the Common- 
wealth. If a strict construction be applicable to con- 
troversies in which an humble individual is claiming in 
opposition to the public, it becomes imperative where a 
powerful corporation sets up a claim to exclusive privi- 
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leges. The ordinary pretensions to exact tolls from the 
public without limit, and to be exempt froma just share 
of the public burdens, are the most common, as well as 
the most appropriate occasions for the application of the 
usual rule of construction, where popular rights are in- 
volved. 

The remarks which are subjoined to the decision are 
farnished by a correspondent whose high character and 
eminent legal abilities give to his views a claim to the 
greatest consideration. We are assured that he has no 
other concern in the question than as a lover of jurispru- 
dence, and a citizen interested in the general welfare.— 


Ed. Am. Law Jour. 
SUPREME COURT OF NEW JERSEY, JAN’Y TERM, 1848. 
The Camden § Amboy Rail Road ) 


ry . ¥ 
and TJ ransportation ( Ompany i , CERTIOR 
oe . ? ON CERTIORARI. 
VS. | 
> ee i 
Peter Briggs. J 
Field and Potts, for PI’ff. Halstead and Vroom, for Deft. 
|. Under the 16th section of the act incorporating the Camdem and Amboy 
Rail Road and Transportation Company authorizing the company to “ demand 
and receive toils for the transportation of every species of property thereon, as 
they shall think reasonable and proper; provided that they shall not charge 
more than at the rate of 8 cents per ton per mile, for the transportation of every 
species of property,” the company have no right to demand and receive a high- 
er rate of toll than that above prescribed, for transportation by steam-boats on 
that part of the line lying between New York and South Amboy 
2. The act of 15th Mareh, 1837, under which the United Delaware and Rari- 
tan Canal and Camden and Amboy Rai! Road and Transportation Companies 
were authorized to make the Trenton Road, places those companies under “ all 
the provisions, conditions, liabilities, limitations and restrictions, to which 
they were then subject under their several acts of incorporation,” aud thereby 
extends to the Trenton Road the limitation fixing the rate of tell at a sum not 
more than 8 cents per ton per mile. 
a) = : ‘ = - —_— * T y Yo 
The Opinion of the Court was delivered by Nevius, 
Justice. 
This action was brought by the defendant in the certi- 
awe a ay . call 
orari against the plaintiffs. to recover a penalty of $100 
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under the act to prevent the taking of unlawful toll or 
fare on Canals and Rail Roads, for an alleged violation of 
law in charging more than they were authorized to charge 
for the transportation of certain merchandize from the 
city of New York to the city of Trenton by the way of 
South Amboy and Bordentown. 

The facts, as agreed upon by the counsel of the respec- 
tive parties, are these: ‘ On the trial before the Justice, 
the plaintiff below proved that the defendants, on the 29th 
of January, 1846, charged Briggs and Bacon, partners, 96 
cents for one box of the weight of 240 pounds, tor the 
transportation of the same from New York by way of the 
Camden and Amboy Rail Road to Trenton ; that the same 
was transported by the steam-boat of the company from 
New York to South Amboy, a distance of 30 miles, thence 
in the cars of the company over the company’s rail road 
to Bordentown, a distance of 35 miles, thence over the 
company’s rail road to Trenton, a distance of 6 miles.— 
The whole distance being 71 miles; and that the said 
transportation was done by and for the benefit of said 
company. The bill was paid by the plaintiff to the agent 
of the company. The Justice gave judgment for the 
plaintiff below for the penalty of $100 with costs. It is 
agreed by the parties, that if upon the above state of faets 
the plaintitf below was entitled to recover, that then the 
judgment be affirmed, otherwise that it be reversed.” 

The only question for the consideration and decision of 
this Court is, whether the charge made by the plaintiffs 
in the certiorari is greater than the law authorized them 
to make. The plaintiffs do net put themselves on the 
ground that the charge was made by accident or mistake, 
or from any miscalculation, but they claim that they had 
the lawful right to make the charge which they did make. 
This suit is brought under the act to prevent the taking 
of unlawful toll or fare on canals and railroads, passed the 
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12th of March, 1839. Rey. Stat. 601. This statute im- 
poses a penalty of $100 on any incorporated company in 
this State having by law a right to take toll for taking, 
under any pretence whatsoever, more than the charge. 
toll, rates, or fare, allowed by law. 

By the 16th section of the act incorporating the Cam- 
den & Amboy Rail Road and Transportation Company, 
they are authorized to demand and receive tolls for the 
transportation of every spectes of property whatsoever there- 
on, as they shall think reasonable and proper: provided 
that they shall not charge more than at the rate of 8 cents 
per ton per mile for the transportation of every species of 
property. If this power to regulate and charge reasona- 
ble toll, with its limitations, extends to the whole distance 
between New York and Trenton, to wit, 71 miles, then 
the company have, in the case before us, charged more 
than by law they were authorized to charge ; have subject- 
ed themselves to the penalty under the act of 1839. But 
the eompany contend that this section of their charter, 
limiting the rate of toll to & cents per ton per mile for 
transportation, extends only to the transportation on their 
rail road which terminates at South Amboy, and that they 
are not restricted in their charges for transportation by 
water between South Amboy and New York, or between 
Bordentown and Trenton, on the Trenton road; and as 
the charge complained of was a general charge for the 
whole distance between New York and Trenton, without 
specifying what proportion was for the water transporta- 
tion, and what for the transportation on the Trenton road, 
it is not apparent that they have charged more than by 
their charter they were authorized to do; and that in the 
absence of proof, the legal presumption is, that the ex- 
cess of their charge over 8 cents per mile, was for that 
part of the distance where they are unrestricted in their 
rate of charge. Such is the argument of the company, 
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and this presents the question whether their construction 
of the charter can be sustained. 

The plaintiffs were incorporated by act of the Legisla- 
ture on the 4th of February, 1830, as a rail road and 
transportation company, and by their charter were in- 
vested “with all powers necessary to perfect an expedi- 
tious and complete line of communication from Phil’a. to 
New York.” And it was by their charter made their duty 
to provide suitable steam or other vessels, at either ex- 
tremity of their road, for the transportation of passengers 
and produce, from city to city, so that no delay should 
occur for want thereof. The 16th section then, before re- 
ferred to, gives to the company the right to demand and 
receive reasonable tolls for the transportation of persons 
and every species of property whatsoever thereon: pro- 
vided that, for the latter, such tolls shall not exceed the 
rate of 8 cents per ton per mile. The provisions of this 
section, taken in connection with the general object of the 
incorporation, and the whole scope of the charter, are to 
my mind by no means ambiguous. ‘The only difficulty (if 
any there be) in the construction of this section, arises 

om the word “ thereon,” which the company construe 
as applicable only to their road, and not to the transpor- 
tation from South Amboy to New York in their steam or 
other vessels. But, if this construction is right, then the 
company have no right or power, by virtue of any express 
provision in their charter, to regulate or to demand and 
receive, reasonable tolls for transporting persons or prop- 
erty in their steam or other vessels. The Legislature 
surely never intended (after requiring the company to 
complete the whole line of communication between city 
and city by means of steam and other vessels) to limit 
their right to demand reasonable tolls on a part only of 
that line. And ifthe right to demand and receive tolls 
extends by their charter to the whole distance between 
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city and city, the limitation to that right must be coexten- 
sive with the right itself. The word ‘ thereon” cannot, 
therefore, by any fair or legal construction, be confined in 
its application to the road of the company, but extends 
and applies to the whole line of communication between city 
and city, which the company by their charter were au- 
thorized and required to perfect. Any other construction 
would defeat the whole object of the limitation. For if 
the company have discretionary powers to charge what 
they please for the transportation of persons and proper- 
ty between the extremities of their road and the two ci- 
ties, 1t would be idle to limit their charges upon their road 
for the transportation of such persons or property as may 
be carried by them from city to city. In the construction 
of a statute, all parts of it are to be taken into consider- 
ation, and words are to be so construed (if they will bear 
it according to the rules of law,) as to carry out the man- 
ifest intentions of the Legislature and the object of the 
statute. Upon these rules I think the word ‘ thereon” 
must be esteemed to apply to the whole line of communi- 
cation completed by the company between the cities of 
Philadelphia and New York ; and that the company have 
no right, under their chartey, to charge at a higher rate 
for the transportation of property than 8 cents per ton 
per mile, whether carried in their boats or in their cars. 

It is further insisted by the company that this limitation 
as to the rate of toll, does not extend to the Trenton road, 
but that they are at liberty to make such charge for trans- 
portation of property on that road as they may see fit, and 
that therefore the judgment below must be reversed. I 
cannot find the ground for such an interpretation of the 
law. By the aet of 15th March, 1837, the United Dela- 
ware and Raritan Canal and Camden and Amboy Rail 
Road and Transportation companies were authorized to 
make this Trenton road, and by the second section of the 
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law they were declared subject to all the provisions, 
* conditions, liabilities, limitations and restrictions to 
which they were then subject under their several! acts of 
incorporation.” If I am right in my construction of the 
16th section of the charter of the rail road company, it 
will follow that the limitation in that section applies. and 
is in express terms extended. by the act of 1837, to the 
Trenton road. 

I think the judgment of the Justice below should be af- 
firmed with costs. 


REMARKS 


The conclusion atiained in the above opinion is obvi- 
ously correct upon the particular line of reasoning adopt- 
ed. But the community have no little cause to apprehend 
evils of magnitude from the future application of so nar- 
row a rule of interpretation to the charters of the great 
New Jersey transportation monopolies. With sincere 
deference, and the greatest respect, it is suggested that the 
rule which the learned Court seems to have been inclined 
to follow, renders the decision a precedent in favor of un- 
reasonable pretensions, which the corporations interested 
will not fail to advance, as occasions or pretexts may here- 
after present themselves. The subject is apparently trea- 
ted by the Court as though the grant to this company of 
the franchise to exact tolls, were subject to the rules of 
interpretation applicable to ordinary statutes, grants or 
contracts. It is the purpose of these observations to es- 
tablish, upon the authority of undoubted judicial prece- 
dents, that the true rule of legal interpretation is a 
much more enlarged one in favor of the public ; so much 
so, as to exclude the possibility of any latitudinary ex- 
tension of the corporate franchise. The rule is con- 
ceived to be that a mere ambiguity in the charter of 
such corporation is alone, in any case, sufficient to deter- 
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mine its meaning against the corporation and in favor of the 
public. In support of this proposition a great many de- 
cisions in England and in this country might be cited.— 
But, for reasons which will appear, the two principally 
noticed will be those of the Stourbridge Canal in the 
King’s Bench, in England, and of the Charles River Bridge 
in the Supreme Court of the United States. 

The first of these cases, The Proprietors of the Stour- 
bridge Canal, vs. Wheely and Others, 2 Barnewall § Adol- 
phus 793,* was decided in the year 1831. The plaintiffs 
were incorporated by an act of parliament which had 
authorized the making of their canal. It was formed 
upon two levels connected by a chain of locks. Upon the 
upper level there was no lock. The act made it navigable 
upon payment of such rates as should, within prescribed 
limits, be demanded by the company, who were author- 
ized to take such toll for any ton of goods navigated on 
any part of the canal, and which should pass through any 
one or more of the locks. The canal had been used to a 
very considerable extent, in transporting large quantities 
of coal, by persons, who, in navigating it, had, however, 
used only the upper level. The question was, whether the 
company had a right to demand what was admitted to be 
a reasonable rate of toll, for this use of that part of their 
canal. It was held that, as the persons thus using it did 
not pass through any LOCK, they could not be called on to pay 
any thing. This is considered a leading case in England 
(2 Manning & Granger 196) and in this country, (11 Pe- 
ters 544,) on account of “the rule of construction in fa- 
vor of the public,” stated in it by Lord Tenterden, in the 
following words : 


* The canal having been made under an act of Parliament, the rights 





“In the condensed English Common Law Reports, vol. 22, this case was 
omitted. The profession in this country have suffered greatly by this mode of 
publishing reprints of English reports, which, we are glad to perceive, is aban- 
doned by the publishers 
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of the plaintiffs are derived entirely from that act. This, like many other 
cases, is a bargain between a company of adventurers and the public, the 
terms of which are expressed in the Statute ; and the rule of construction, 
IN ALL SUCH CASES, is now fully established to be this: that any ambi- 
guity in the terms of the contract must operate against the adventurers, 
and in favor of the public: and the plaintiffs can claim nothing that is not 
clearly given them by the act.” 

There was nothing new in this doctrine. Three years 
before, Chief Justice Best, (4 Bingham 452) had given as 
a reason for it that “if such a construction were not 
adopted, acts would be framed ambiguously in order to lull 
parties into security ;” and in the year 1809, Lord Ellen- 
borough, (11 East 685) had said : 

‘If the words would fairly admit of different meanings, it would be right 
to adopt that which would be most favorable to the interest of the public, and 
most against that of the company; because the company, in bargaining 
with the public, ought to take care to express distinctly what payments 
they were to receive; and because the public ought not to be charged, 
unless it be clear that it was so intended.” 

This language was adopted, and other cases of like ef- 
fect cited, in 1840, by Chief Justice Tindal, in 2 Manning 
& Granger, 164-5, where it was held sufficient for the de- 
termination of a point of this sort that ‘* the word is only 
ambiguous in its meaning; ‘* for, in that ease, the general 
principle laid down by Lord Ellenborough, * * * will gov- 
ern,’ &e. The case of the Stourbridge Canal Company 
was said by Chief Justice Taney, in delivering the opin- 
ion of the Supreme Court of the United States, in the 
Charles River Bridge case, (11 Peters 544-5,) to have 
been ‘as strong a one as could well be imagined for giv- 
ing to the canal company, by implication, a right to the 
tolls they demanded.” 

* This was a fair case for an ejuitable construction of the act of incor- 
poration, and for an implied grant, if such a construction could ever be 
permitied in a law of that description; for, the canal had been made at the 
expense of the company; the defendants had availed themselves of the 
fruits of their labors, and used the canal freely and extensively for their 
own profit. Still the right to exact toll couLD Nor BE IMPLIED, because 
such a privilege was not found in the charter.” 
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In a similar spirit one of the Judges of the King’s 
Bench, had said in the year 1819: 
‘* Numerous applications are made to Parliament by speculative indi- 


viduals, to form these navigable canals and railways; great public benefits 
are held out as an inducement to the Legislature to sanctj eso under- 





derson 646, where the Court interposed by mandamus to 
prevent the continuance of a wanton usurpation of au- 
thority by such a corporation. The Severn & Wye 
Canal Company had been incorporated by two acts of 
parliament, with power to make and maintain a railway 
or tramroad, for wagons and other carriages, from and to 
certain designated places, to raise money and apply it for 
that purpose, and receive a certain rate of tonnage for 
goods carried along it; and all persons were to have free 
liberty to pass upon and use it with wagons or other car- 
riages of a designated construction upon payment of those 
rates. The company completed the railway within the 
the time limited for its construction, which expired about 
thirty-five years ago; and for some time afterwards re- 
ceived tolls for the passage of carriages over a branch of 
it as to which the controversy arose. ‘ The leading mem- 
bers of the company having become the owners of collieries 
situate on another branch of the rail road, the company, a 
short time after the branches had been completed, for the 
purpose of preventing competition from the collieries com- 
municating with the branch of the railway,” as to which 
the controversy consequently arose, ‘‘ determined to render 
that branch of the rail road impassable; and caused the 
iron tramplates thereon, for a space of several hundred 
yards, to be taken up; and thereby destroyed that branch ; 
whereby the public” &e. “ had been deprived of the ben- 
efit of using that branch” &c. The Court compelled the 
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corporation to ** reinstate, and lay down again the tram- 
road.’ This case, if its citation were not otherwise per- 
tinent to the present inquiry, will serve to exemplify the 
danger of abuses which the strict rule of construction that 
has b established, can alone prevent or mitigate ; 
whefe,, thrdugh time-serving or improvident leaidilion, 
greaw pile franchises are irrevocably delegated to pri- 
vate’ cliques which assume the guise of public spirited 
associations. The incidents of eminent domain cannot 
be justly parted with by a state on any different terms.— 
In Arredondo’s case, in 6 Peters Reports 738-9, the an- 
cient learning is collected in support of the legal truisms 
that ** public grants convey nothing by implication,” and 
‘are construed strictly in favor of the King,” and that 
‘the general words of a King’s grant shall never be so con- 
strued as to deprive him of a greater amount of revenue 
than he intended to grant. or to be deemed to be to his, or 
the prejudice of the Commonwealth.” In 15 Sergeant 
& Rawle 130, Chief Justice Tilghman said of franchises 
in the hands of private corporations, what has been said 
inalmost every State in the Union, that ‘“ the Common- 
wealth stands in the place of the King, and has succeed- 
ed to all the prerogatives and franchises proper for a 
republican government.” Although ‘“‘ many branches of 
the royal prerogative would,” as he added * be altogeth- 
er improper in this country,” there is the authority of the 
Supreme Court of the United States for the proposition 
(16 Peters 410-11,) that doctrines in favor of prerogative 
may be more liberally extended in favor of a government 
which represents the people’s sovereignty, than in the 
case of ‘‘ grants of the British Crown where the title is 
held by a single individual in trust for the whole Nation.” 
The difference is, however, less great, when we com- 
pare the grant of a franchise by an act of Legislation in 
this country, with one by an act of the British Parliament : 
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This brings us back to the ease of the Stourbridge Ca- 
nal. In commenting upon this decision, Chief Justice 
Taney, (11 Peters, 545,) used the following language: 

‘ Borrowing, as we have done, our system of jurisprudence from the 
English Law, and having adopted, in every other case, civil and criminal, 
its rules for the construction of statutes, is there any thing in our local 
situation, or in the nature of our political institutions, which should lead 
us to depart from the principle, where corporations are concerned? Are 
we to apply to acts of incorporation, a rule of construction differing from 
that of the English law, and by implication, make the terms of a charter 
in one of the States more unfavorable to the public than upon an act of 
parliament framed in the same words, would be sanctioned in an Eng- 
lish Court ? Can any good reason be assigned for excepting this particu- 
lar class of cases from the operation of the general principle, and for 
introducing a new and adverse rule of construction in favor of corpora- 
tions, while we adopt and adhere to the rules of construction known to 
the English common law, in every other case, without exception? We 
THINK NoT; and it would presenta singular spectacle, if, while the 
courts in England are restraining within the strictest limits, the spirit of 
monopoly and exclusive privileges in nature of monopolies, and confining 
corporations to the privileges plainly given to them in their charter, the 
courts of this country should be found enlarging these privileges by im- 
plication, and construing a statute more unfavorably to the public, and to 
the rights of the community, than would be done in a like case im an 
English Court of Justice.” And again, on page 548, “ the continued ex- 
istence of a government would be of no great value, if, by implications 
and presumptions, it was disarmed of the powers necessary to accomplish 
the ends of its creation; and the functions it twas designed to perform, 
transferred to the hands of privileged corporations ;” and on pp. 549, 550, 
‘In charters of this description, no rights are taken from the public, or given 
to the corporation, beyond these which the words of the charter, by their 
natural and proper construction, purport to convey * * * The whole 
community are interested in this inquiry, and they have a right to require 
that the power of promoting their comfort and convenience, and of ad- 
vancing the public prosperity, by providing safe, convenient and cheap 
ways for the purposes of travel, shall not be construed to have been sur- 
rendered or diminished by the State: unless it shall appear, by plain 
words, that it was intended to be done.” 


These and previous extracts are from the opinion of 
the Supreme Court of the United States, in the case of 
the Charles River Bridge against the Warren Bridge; a 
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more particular statement of which will now be made.— 
The Legislature of Massachusetts had incorporated the 
proprietors of the Charles River Bridge, for the purpose 
of building it, with authority to take certain rates of toll, 
but without any express grant of an exclusive privilege 
over the waters of that river, either above or below their 
bridge, or of any right to erect another bridge themselves, 
or to prevent other persons from erecting one. The char- 
ter was limited to forty, afterwards extended to seventy 
years, at the end of which the bridge was to be the prop- 
erty of the Commonwealth. Until the expiration of the 
term, the company Were to pay 200 pounds yearly to Har- 
vard College, the proprietors of the right of disposing 
ofa former ferry at the place where the bridge was to be 
made. There was a saving to the College, after the time 
when the bridge should become the property of the State, 
of a reasonable annual compensation, such as they might 
have received for the annual income of the ferry if the 
bridge had not been erected. The bridge was built, and 
was opened for passengers on the 17th of June, 1786, 
from which time the seventy years limited as the term of 
the privilege of the company was to be computed. This 
corporation paid the annuity of £200 regularly to the 
College, and pertormed all the duties required by their 
charter. In 1828, the Legislature of Massachusetts in- 
corporated **The Proprietors of the Warren Bridge,” 
for the purpose of erecting over Charles River another 
bridge which was to be surrendered to the State, as soon 
as the expenses of the proprietors, in building and sup- 
porting it, should be reimbursed; a period that was not 
to exceed six years from the time of the commencement 
of the receipt of toll by the company. It was built, in 
pursuance of this charter, at the distance of a few hun- 
dred feet from the former bridge. A sufficient amount of 
toll having been received by the proprietors of the new 
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bridge to reimburse all their expenses, it became the pro- 
perty of the State, and was made a free bridge. The value 
of the franchise previously granted to the proprietors of 
the Charles River Bridge, had, by this means, been en- 
tirely destroyed. They instituted timely proceedings to 
restrain the newcompany by injunction from the erection, 
and afterwards from the use, of the new bridge ; contend- 
ing thatthe grant of the ferry to the College had been 
of an exclusive right, and that the rights of the Charles 
River Bridge Company had been under their charter as 
exclusive as the previous ferry right; that, independently 
of such particular reasons, this charter necessarily implied 
that the Legislature would not do what would render the 
franchise granted tothem of no value. They therefore 
urged, first, that the grant of the ferry to the College, and 
of the charter to themselves, were both contracts on the 
part of the State—a proposition which was conceded ; and 
secondly, that the law authorizing the erection of the 
Warren Bridge, in 1828, impaired the obligation of one 
or both of these contracts. This last was the point on 
which the decision depended. It had been “ well settled 
by previous decisions of the court,” referred to in its 
opinion, ‘that a State law might be retrospective in its 
character, and might divest vested rights, and yet not vio- 
late the Constitution of the United States, unless it also 
impaired the obligation of a contract.” It had been decided 
by the same court, in other equally familiar cases, that 
Legislative grants to such a corporation of such franchises 
were, in the Constitutional sense, contracts of which the 
obligation would be impaired by their Legislative re- 
sumption by the State, or Legislative regrants to another. 
It was, therefore, in the act of the Legislature of Massa- 
chusetts incorporating them that the Court in this case 
were ‘to look for the nature and extent of the franchise 
conferred upon the plaintiffs.” Upon a full consideration 
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of the effect of this act, their bill was dismissed. The 
Court, after stating that there could be no serious diffi- 
culty in ascertaining ‘“ the principles of construction by 
which this law was to be expounded, and what under- 
takings on the part of the State might be implied,” pro- 
ceeded as follows: (11 Peters 544,) “It is the grant of 
certain franchises by the public to a private corporation, 
and ina matter where the public interest is concerned. The 
rule of construction in such cases is well settled, both in 
England and by the decisions of our own tribunals.” The 
case of the Stourbridge Canal is then cited, and after 
adopting Lord Tenterden’s language quoted above, the 
Court say that the doctrine thus laid down is abundantly 
sustained by the authorities referred to in this case ; and, 
after stating, in language which has already been cited, 
the reasons why the construction should not, in this coun- 
try, be more unfavorable to the public, say (p. 546.)— 

sut we are not now left to determine, for the first time, 
the rules by which public grants are to be construed in 
this country. The subject has already been fully con- 
sidered in this Court; and the rule of construction above 
stated fully established.” Authorities to this effect are 
then adduced, and among them 4 Peters 168, where Judge 
McLean, delivering the opinion of the Supreme Court, had 
used the words “ that a corporation is strictly limited to 
the exercise of those powers which are specially confer- 
red on it will not be denied. The exercise of the corpo- 
rate franchise being restrictive of individual rights, cannot 
be extended beyond the letter and spirit of the act of in- 
corporation.” 

The following passages may be added from the opinion 
of the Supreme Court, in the Charles River Bridge case, 
p- 047 : 

‘The object and end of all government is to promote the happiness 
and prosperity of the community by which it is established; and it can 
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never be assumed that the government intended to diminish its power of 
accomplishing the end for which it was created. And in a country like ours, 
free, active, and enterprising, continually advancing in numbers and 
wealth, new channels of communication are daily found necessary, both 
for travel and trade, and are essential to the comfort, convenience and 
prosperity of the people. A State ought never to be presumed to surren- 
der this power, because, like the taxing power, the whole community 
have an interest in preserving it undiminished. And when a corporation 
alleges that a State has surrendered for seventy years its power of im- 
provement and public accommodation, in a great and important line of 
travel, along which a vast number of its citizeus must daily pass, the com- 
munity have a right to insist, in the language of this Court above quoted, 
“that its abandonment ought not to be presumed in a case in which the 
deliberate purpose of the State to abandon it does not appear.” * * * 
No one will question that the interests of the great body of the people of 
the State, would, in this instance, be affected by the surrender of this 
great line of travel to a single corporation with the right to exact toll and 
exclude competition for seventy years. While the rights of private prop- 
erty are sacredly guarded, we must not forget that the community also 
have rights, and that the happiness and well being of every citizen de- 
pends on their faithful preservation.” * * * 

Pp. 551-2, * * * ‘ The practice and usage of almost every State in 
the Union old enough to have commenced the work of internal improve- 
ment, is opposed to the doctrine contended for on the part of the plaintiffs 
in error. ‘Turnpike roads have been made in succession on the same line 
of travel, the later ones interfering materially with the profits of the first. 
These corporations have, in some instances, been utterly ruined by the 
introduction of newer and better modes of transportation and travelling. 
In some cases rail roads have rendered the turnpike roads on the same 
line of travel so entirely useless, that the franchise of the turnpike cor- 
poration is not worth preserving. Yet in none of these cases have the 
corporations supposed that their privileges were invaded, or any contract 
violated, on the part of the State. Amid the multitude of cases which 
have occurred, and have been daily occurring for the last forty or fifty 
years, this is the first instance in which an implied contract has been con- 
tended for, and this Court called upon to infer it from an ordinary act of 
incorporation, containing nothing more than the usual stipulations and 


provisions to be found in every such law. The absence of any such con- 
troversy, when there must have been so many occasions to give rise to it, 
proves that neither States, nor individuals, nor corporations, ever imagined 
that such a contract could be implied from such charters. * * * We 
cannot deal thus with the rights reserved to the States: and by legal in- 
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tendments and mere technical reasoning, take away from them any por- 
tion of that power over their own internal police and improvement, 
which is so necessary to their well being and prosperity.” 

If Courts are anxious to exclude implied enlargements 
of such franehises in England, where a sovereign parlia- 
ment is able at pleasure to resume, and is in the practice 
of resuming, with little care or seruple, grants supposed 
to have proved injurious to the public interest—how much 
stronger in this country must be such anxiety in the 
minds of those who consider the Legislature of a State, 
or even her people in convention, incapable of resuming 
or modifying the franchises without incurring a violation 
of the Federal Constitution. Whether there is any Con- 
stitutional difference between the Legislative resumption, 
for the general welfare, of such a franchise, accompanied 
with an adequate provision for the ascertainment and 
payment of a suitable indemnity to the corporation from 
which it is to be taken, and a law which takes for public 
use any other species of property with a similar provision 
for compensation, is not the present inquiry. Consequent 
upon the Constitutional restriction are practical anomalies 
which seem to require some remedy. If any remedy be 
attainable through Legislation, it is more restricted and 
imperfect than in England; and if no remedy be thus at- 
tainable, the reason must be in proportion stronger for a 
cautious interpretation of grants, the more dangerous as 
they may be the less revocable. 

These considerations again acquire augmented force in 
the point in which the acts of Legislation judicially con- 
sidered in the cases above cited, differ from these New 
Jersey acts of incorporation. The latter expressly confer 
privileges which are exclusive, and are expressly restrictive 
of further Legislation. That which in the Charles River 
Bridge case was regarded as a result to be deprecated 
and avoided, is therefore, in the case of the Camden and 
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Amboy Rail Road and Transportation Company, an as- 
certained—perhaps an incurable—evil. If the State of 
New Jersey cannot be relieved of the burden, there may 
be consolation in the ability of her judiciary to lighten its 
weight, by means which, it is trusted, have been shown 
to be not more appropriate than legitimate. J. 


IMPRISONMENT FOR DEBT. 


A laborer or person in public or private employment ought not to be impri- 
soned under the Act of 1842, abolishing imprisonment for debt, for refusing to 
give an order on his employer, for the amount of his wages or salary, to satis- 
fy the demands of his creditors. 

The 5th section of the Act of 15th April, 1845, entitled 
a supplement to an Act relating to executions, of June 
16th, 1836, is in part as follows: ‘“ provided, however, that 
the wages of any laborer, or the salary of any person, in 
public or private employment, shall not be liable to at- 
tachment in the hands of the employer.”* The 35th 
section of the Act of 1836, provides that in case of a 
debt due to the defendant, the same may be attached in 
the manner allowed in the case of a foreign attachment. 
This was the only means by which debts due to a debtor 
could be reached by his creditors prior to the act of 
1845. The warrant of arrest prescribed in the 4th sec- 
tion of the act of 1842, is a legal process for the punish- 
ment of fraud, and not for the collection of money. But 
the act of 1845 says that the wages of laborers and the 
salaries of persons in public or private employment shall 





‘Vide Tracy v. Bridges, 2 Miles 352 in which it was held, before the act of 15th 
April 1345, that the wages of a bar keeper, which accrued to the defendant since the 
service of the attachment, were not liable to the attachment in execution under the 
act of 1836 ; and see also Rundle v. Sheetz, 2 Miles 330, in which it was held that the 
salary of an Inspector of the Customs was not liable to attachment in the hands of 
the Collector of the Port.—Ed. Am. Law Jour. 
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not be reached by attachment—the only legal process by 
which they ever could be reached. Then, as a logical, 
legal, common sense conclusion, they cannot be reached 
at all while in the hands of the employer, since the pas- 
sage of the act of 1845. 

But the 2nd section of the Act of 12th July, 1842, en- 
titled an act to abolish imprisonment for debt and fo pun- 
ish fraudulent debtors, provides that it shall be lawfal for 
a person who shall have obtained a judgment or com- 
menced a suit in any court of record to apply to any 
Judge of such court for a warrant to arrest the party 
against whom such judgment shall have been obtained, 
or suit commenced. The 3rd section provides that if the 
complainant shall establish, by affidavit, one or more par- 
ticular facts therein specified, it shall be the duty of the 
Judge to issue a warrant of arrest. One of the facts to 
be thus verified, is that the defendant has money, or evi- 
dence of debt, which he unjustly refuses to apply to the 
payment of such judgment or claim. The 8th section 
provides that, if the Judge is satisfied that the allegations 
of the complainant are substantiated, he shall commit the 
party arrested to jail. For what? Why, for fraud, of 
course! The object of this provision is set forth in the 
title to the act—to punish fraudulent debtors. 

Now, suppose a laborer refuses to appropriate his wa- 
ges, or that a person in public or private employment 
refuses to appropriate his salary to satisfy any judgment 
or claim that may exist against him, is he a fraudulent 
debtor, and liable to be imprisoned as such under the act 
of 12427 If so, of what use is the act of 1845? If a man 
may be imprisoned as a fraudulent debtor, under the act 
of 142, for not giving up what the act of 1845 says the 
law itself shall not touch, then is the act of 1845 worse 
than a nullity—then is our penal code worse than that of 
Draco. If such be a correct construction, then are our 
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laws caleulated to decoy honest poverty within their 
meshes, and crush the unsuspecting victim. 

But such is not believed to be a correct construction. 
He who expounds the law, or administers justice, should 
survey all the laws in force in this Com’th as forming one 
body. If the provisions of different acts clash, the older 
must bend to the later. So far as they interfere the act of 
the later date, in effect, repeals the former act. Prior to 
the act of 1845, the wages of laborers, and the salaries 
of persons in public or private employment could be 
reached by legal process. Any attempt to evade the law, 
or circumvent its execution, constitutes a fraud. Hence, 
prior to the act of 1845, a laborer or person in public or 
private employment might be imprisoned as a fraudulent 
debtor, under the act of 1842, for refusing to appropriate 
his wages or his salary to satisfy a judgment or claim 
against him. But the act of 1845 exempts the wages of 
laborers and the salaries of persons in public or private 
employment from legal process, while in the hands of 
employers, and thus repeals the act of 1842, so far as such 
wages and salaries are concerned. How can it be other- 
wise? Under the act of 1842, no man can be imprisoned 
unless he is proven to be a fraudulent debtor. And can 
fraud be fastened upon him who lives up to the letter and 
spirit of the statute? The 26th section of the act of 1836 
exempts from levy or sale, household utensils to a certain 
extent, all wearing apparel, four beds, one cow, two hogs, 
six sheep, all bibles, school books, &c. &c. The 5th 
section of the supplement to this act makes additional 
exemptions. In 1845, the wages of laborers and the sal- 
aries of persons in public or private employment, in the 
hands of the employer,were added to the list of exempted 
articles. If, then, a laborer or person in public or private 
employment can be imprisoned as a fraudulent debtor, 
for refusing to give an order on his employer for the 
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amount due him for his services, may not any man, with 

the same propriety, be imprisoned as a fraudulent debtor 

for retusing to give up to his creditors, his household 

utensils, his wearing apparel, his beds, his cow, his two 

hogs, his six sheep, his bibles and the school books of his 

family ? O. H. B. 
Ebensburg, Jan. 1549. 
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ABSTRACTS OF POINTS DECIDED IN DECEMBER, 1248, 
AND JANUARY, 1849. 


Reported for the American Law Journal. 
BY R. C. McMURTRIE, ESQ. 


DecemBeER 26, 1848. 

The right to avoid an assignment, voidable by creditors for fraud, or for 
non-compliance with the registry act, vests in the insolvent trustees of the 
assignors to the exclusion of prior judgment creditors, whose executions 
issued subsequently to the date of the assignment to such trustees.— 
Thomas v. Phillips. 

And this, though no acts in avoidance of such assignments were done 
by the trustees; and where it was shown they had, as individual credi- 
tors, ratified them by accepting dividends, and declared they were advised 
they had no right as trustees to the assigned property, and had not called 
on the voluntary assignees for an account. Ib. 

Where an insolvent was discharged under the act of i836, without 
having executed the assignment as required by the act, the Court sub- 
sequently allowed such an assignment to be executed and the trustees, 
names inserted, it was held that such trustees had the exclusive right to 
avoid fraudulent assignments made by the insolvent, as against a creditor 
levying an execution, subsequently to the perfection of the insolvent as- 
signments. Ib. 

Where the plff. declares on a guaranty of a sealed instrument, the seal 
must be proved, or there will be a variance. Horn v. Scott. 
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Evidence taken under a commission is inadmissable, unless there be a 
return by the commissioner showing the execution. Jb. 

A promise to return a specific sum on demand, borrowed in Pike Co. 
Checks, is barred by the statute of limitations, where no demand was 
made within six years from the date of the promise. Laforge v. Jayne. 

An admission of the promise, coupled with averments of a set off, and 
a promise to pay the balance when able, will not avoid the statute, their 
being no evidence of ability. Jb. 

Dec. 30. 

Where the terms of an administrator's sale of land were that the pur- 
chase money should be paid one-half cash, and the balance in one year, 
secured by bond and mortgage; the purchaser failing to comply is dis- 
charged if a re-sale is made on terms requiring a cash payment of the 
whole of the purchase money. Banes y. Gorpon. 

An order annulling a confirmation of sale, and directing a re-sale, does 
not rescind the contract. 1b. 

JAN. 3. 

In an action against partners, the articles of co-partnership, or dissolu- 
tion, cannot be read by defts. to show their respective dates, or the firm 
name, without calling the subscribing witness. Tams v. Hitryer. 

Where a subscribing witness, three weeks before inquiry for him, was 
shown to have been at his mother’s residence, within the State, and about 
twenty miles distant, if inquiry for him is not made there, there is a want 
of due diligence to find him which will exclude proof of his signature. 1b. 

Nor can the hand-writing of a deceased subscribing witness be proved 
in order to admit a deed, where there is another witness of whom no 
account is given. 0. 

The name of a firm stated in the narr. is immaterial if a joint contract 
be proved. Jb. 

Partners are liable on a note given by two of them, by their name as 
@ distinct firm, if by their course of business they induced the belief such 
was their firm name. I). 

Where the notes of two partners composing a distinct firm, are taken 
for a debt of a firm of which they are also members, the onus of showing 
a receipt in payment is on the debtor. Jb. 

And this, though the drawers be debtors of the firm for whose debt the 
notes were given. /b. 

Where there is a contract to erect houses for a specific sum, and it has 
been performed, it is not necessary to set forth the items of work, materi- 
als, X&c.,in the claim filed. Young v. Lyman. 

Nor where there has been a partial performance, the completion of the 


contract having been dispensed with by the owners. Jb. 
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Where the contract provides that the contractor shall give security in 
$500, that no liens shall be entered on the houses, a lien filed by the con- 
tractor is nevertheless valid. Jb. 

Jan. 5. 

Where a promise is made to indemnify a surety for an assignee for 
creditors, after the execution of the bond, there is a sufficient considera- 
tion arising from the power such surety possesses, under the act of As- 
sembly, to compel the assignee to give additional security, or be removed. 
Carman v. Noble. 

So if the promissors had received funds of assigned estate on de- 
posit.—Th. 

An indemnity against debt or damage, is broken by a judgment recov- 
ered against the party indemnified. Jh. 

Such a judgment on an assignee’s bond, will be evidence against the party 
indemnifying, although irregular for want of a cautionary judgment re- 
quired by the act of 1836, and in the narr. the breach was laid generally, 
and the bond executed after the act of 1836, pursuant to and reciting the 
act of 1828. Jb. 

Where the verdict in such case was for damages, the Court below, or 
in Error, can enter the proper judgment for the Com’th for the penalty, 
and for the party sueing for his damages assessed. 1b. S. P. Scarboro 
v. Thornton, Jan. 8th. 

Notice to two of three joint promissors of the commencement of a 
suit against which they had indemnified, is notice to all, and will render 
a judgment recovered therein conclusive on all. Jb. 

The record of proceedings against the assignee for creditors, is admis- 
sable in evidence against parties agreeing to indemnify the surety for 
such assignee. 

If a surety not having paid his obligation, recovers against a party who 
has indemnified him, the Court will take care that the money is properly 
applied, if application be made for that purpose. Jb. 

In an action by a surety to recover on an agreement to indemnify him, 
it is immaterial to show that satisfaction could have been had from the 
principal, where there has been a recovery against the surety Jb. 

JAN. 8. 

Under the plea of payment it is competent for the deft. to show what 
was the consideration of the note in suit, and that this had been paid 
since the note was given. Hobson v Croft. 

Where it is objected that evidence is inadmissable, under the rules of 
Court requiring notice of the special matter, the fact that such notice was 
not given, should apppear on the bill of exceptions. Jb. 

Under the act of 1846, investments in mortgages and loans, made by a 
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corporation, created to receive deposites on which interest is allowed to 
the depositors, are taxable for State and county purposes. Phil’a. Sav- 
ing Fund vy. Yard. 

To entitle the insured to recover for a total loss of a vessel, where the 
object insured continued to exist in specie, there must be an abandon- 
ment: Hence where the jury found that the cost of repairing would so 
far exceed the value of the vessel when repaired, that no prudent man 
could doubt as to the propriety of selling the vessel] under the circumstan- 
ces; and that the sale was made under circumstances which rendered it 
legal, the insured are not entitled to recover for the total loss without an 
abandonment. Francia v. The American Ins. Co. 

Under such circumstances the value of the vessel when repaired is her 
value in the port of necessity, and not the valuation in the policy, or in 
the general market. Jb. 

The protest is admissable as part of the preliminary proof, though not 
made within twenty-four hours after reaching a port of safety—the rule 
in Fleming v. The Marine only excluding it in such case as evidence to 
the jury. Ib. 

The master is not bound to sacrifice his deck load before deviating from 
stress of weather to seek a port of refuge, unless the vessel was suffering 
from overlading, and then query. Jb. 

In determining the master’s right to sell, it seems the rule two-thirds 
new for old, is not applied in ascertaining whether the vessel has been 
damaged to more than half her value. Jb. 

The omission in the declaration to aver a refusal by the underwriters 
to pay, cannot be taken advantage of after verdict ; and so of the omission 
that thirty days had elapsed, after proof of loss, before suit brought, where 
the policy provided for payment at such time. Jb. 

Surveys when proved by the parties making them, are admissable in 
evidence, though made at the instance ofthe captain and by persons nom- 
inated by him. J). 

The objection that a commission issued on a shorter notice than is re- 
quired by the rules of Court, is waived by filing cross interrogatories. Jb. 

The assignee of a mortgagee takes subject to the equities of the mort- 
gagor, but not as to latent equities of cestuis que trust of the mortgagor 
or other persons. Moit vy. Clark. 


Where one holding under a secret trust had conveyed to his cestui que 
trust, and then mortgaged to one having notice of that conveyance, an 
assignee of a bona fide assignee of the mortgage, whose assignment was 
not registered, is not affected by the registry of the conveyance to the 
cestuis que trust, after the date of the first assignment, and before the se- 
cond; nor is he affected with notice to the mortgagee of the trust and 
conveyance. Ib. 
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The assignee of a bond or other chose in action, is only liable to secret 
equities of the obligor or debtor. Jb. 

Assignee of a mortgage is not bound under the recording acts, to regis- 
ter his mortgage. Jb. 

If a mortgagee purchasing at a Sheriff's sale, which does not discharge 
his mortgage, retain the price, so much as is payable to prior liens cannot 
be considered as applied to the payment of his mortgage, even though 
six years have elapsed since the sale. J). 

In ejectment by mortgagee, against third person, mortgagor is compe- 
tent to prove that part of the land was included by mistake in the mort- 
gage. Ib. 

Though a decree is not pursuant to the prayer of the petition, yet if it 
was proper under the circumstances appearing on the record, and no ob- 
jection was taken below on that ground, this Court will not reverse. Joun- 
son & Simpson’s Appl. 

Where a trustee omits entering the security required on his appoint- 
ment by the Court, they may dismiss him and appoint a receiver. Jb. 

An answer admitting a loan of part of the trust funds in personal secu- 
rity, authorizes a dismissal of the trustee for mismanagement, nor is it 
material that some of the cestuis que trust approve of the loan. J). 

The decree of the Common Pleas, dismissing a trustee on his own pe- 
tition, is conclusive, although the petition stated he was trustee under a 
will for A., when in fact he was trustee for A. for life and for her legal 
representatives after her death, and notice was given to A. alone, pursu- 
ant to the order of the Court, and although the trustee appointed in his 
stead did not enter the security required by the decree appointing him in 
place of the discharged trustee. Jb. 

To avoid a decree for fraud that must be put in issue by the plead- 
ings. Ib. 

Sureties in a bond reciting that the Sheriff had appointed A. jailor and 
keeper of the prison of the county, and conditioned, inter alia, that he 
should keep and detain all prisoners, are liable to the Sheriff for an escape 
of a prisoner detained under mesne process; for A. is thereby created the 
Sheriff's deputy. Scarboro' v. Thornton. 

Where the Sheriff obtained leave to appear and defend the original 
suit, and judgment was recovered on a declaration filed against the origi- 
nal deft: the plff. did not thereby elect to consider deft. in custody nor 
discharge the Sheriff. For the proceeding was wholly void except to as- 
certain the extent of his liability. Jb. 

The Court may set aside a report of viewers, if they think from the 
evidence the road could be laid out on a lower grade than the one report- 
d. London Grove Rd. 

Where testator bequeathed in trust, for the separate use of his daughter 
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S., to be paid to her at such times as she may require, her receipt only to 
be a discharge, the trustee to keep the same invested so long as it remain- 
ed in his hands, with a power to 8, to appoint by will, ‘in case she should 
die without having withdrawn the legacy from the hands of the trustee” 
then over. Held: there was an implied power in 8. to demand and re- 
ceive the principal sum during the husband's life. Chrisman v. Wagner. 


Jan. 15. 
An acceptance of the provisions of a will estops a party from disputing 


the right of testator to dispose of property belonging to his devisees.— 
Preston v. Jones. 

Testator devised part of his own land and part of that which had be- 
longed to his wife, to his son B., and the residue of his wife’s land he 
directed should be enjoyed by his son J., to whom he also devised other 
land. He also directed that in the event of J's marriage, and having chil- 
dren, B. should make J. a title for B’s share of their mother’s land. B. 
and J. accepted the provisions of the will. Bb. has thereby acquired title 
to so much of the wife’s land as was devised to him. Jb. 

Deposite notes taken by a mutual insurance company, from the mem- 
bers of the corporation, bearing interest, are taxable for county purposes 
as monies at interest. Fire Ins. vy. Northampton Co. 

And so of stocks in which premiums paid by the insured are invest- 


ed. fh. 

The surplus fund of a bridge company, (incorporated,) invested in 
mortgages or bank stock, is taxable for State and county purposes, altho’ 
the dividends on the stock of the company are also taxed for the same 
purposes. Easton Bridge v. The County. 

One found an habitual drunkard, cannot revive a debt barred by the 
statute of limitations. Hannum's App 

JAN. 16. 

A foreign attachment suspends the interest on so much of the debt at- 
tached, as will be required to satisfy the pltfs. demand, whether the deft. 
be the real owner of the debt or not: if adebt is wrongfully attached, the 
owner has his remedy over against the plff. in the attachment. Mackey 
v. Hod gson. 

Under the act of 1836, garnishees in Foreign Attachments are not en- 
titled to any allowance for their trouble. Zb. 

JAN. 20. 

Where land was conveyed to trustees and their successors, to erect a 
school house for the perpetual use of the parties, to the deed and the in- 
habitants residing nearer to that schoo! than any other, and such other 
persons as the inhabitants might see fit to admit, a charity is created which 
is. not divested by non-user for more than seventeen years, after a school 
house had been erected by contribution and used, and a re-entry by the 
grantor. Wright v. Linn. 


Permanency is not essential to constitute a charitable gift. Jd. 
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New Publications. 


A TREATISE ON THE Law oF EvipENce, by Simon Greenleaf, LL. D., 
Emeritus Professor of Law in Harvard University. Volume 1. Fourth 
Edition. Boston: Charles C. Little and James Brown. London: 
Stevens and Norton, 194 Fleet Street, Mpcex ivi. 


It affords us much pleasure to announce this new edition of this most 
excellent Treatise. When the learned Professor's first edition was given 
to the profession, it was reviewed, we believe by Mr. Sumner, of Boston, 


who thus speaks of it: 

“ Professor Greenleaf has taken a difficult, important, and interesting 
branch of our law, and treated it with originality, clearness, neatness, 
method, completeness, and learning. His work will be the most agree- 
able manual for the student, introducing him to the principles of the law 
of evidence, at the same time that it will engage the attention of the prac- 
titioner, and render him most essential aid in the application of the rules 
to the affairs of actual life. It is not necessary to say, in enhancement 
of its merits, that it will supersede all other works on the same subject; 
but we should fail in justice to the learned author, and in expressing our 
high opinion of his work, if we did not frankly declare, after a careful ex- 
amination of it, that no other work on the subject can be of equal value 
to the American lawyer, and that, wherever, in our broad country, the 
common law is administered, Professor Greenleaf ’s Treatise on the Law 
of Evidence will be studied and referred to alike by the student and prac- 
titioner.”—Am. Jur. Vol. 27, p. 237. 

The universal voice of our profession has fully confirmed the judg- 
ment of the critic. Wherever reviewers, text writers, or jurists have 
had occasion to mention this book but one opinion has been expressed.— 
Vide 1 Duer on Ins. 170 note. Joy on Confessions, App. B. Warren’s 
Law Studies 755. 1 Penn. Law Jour. 158. Mentz v. Detweiler 8 
Watts & Serg. 378. Few books have met with more universal favor both 
at home and abroad. This new edition is not a mere reprint: there are 
substantial additions: the text is carefully revised and some verbal cor- 
rections made; and all the late decisions made in England, Ireland or 


America, are added. 

We deem it not improper to notice in this connexion, a Treatise on the 
Law of Evidence, by John Pitt Taylor, Esq., of the Middle Temple, 
printed by Maxwell, in London, 1848, and to republish, without comment, 
the tollowing remarks from 1 Monthly Law Reporter, pp. 136-37: 

‘*On a careful examination of this work, it appears that the arrange- 
ment is borrowed from Mr. Greenleaf. This, of itself, is no inconsiderable 
part. So, also, are all the quotations from the Roman law. Besides 


these, there are many passages which are taken bodily without any ac- 
knowledgment. Of 691 sections, which compose the first volume, 178 
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are copied either entirely or in substance from Mr. Greenleaf. Parts of 
very many others are taken from the same source. Mr. Taylor’s addi- 
tions consists of, 1st English statutes and rules of practice, not recognized 
in the United States; 2nd—some further illustrations by additional cases 
of the principles stated by Mr. Greenleaf; and 3rd—some few modifica- 
tions of the same principles. It does not appear that he has developed 
any new rule of evidence. ‘To say that Mr. Taylor’s work will not be 
useful to the profession in England, would be to condemn Mr. Greenleaf’s 
Treatise ; for the latter is so completely reproduced in the former, that 
it would be difficult to accord praise to the one which is not due also to 
the other. The American professor may regard his English exposition 
as an alter ego. So faras we have been able to examine Mr. Taylor’s 
additions and amplifications, we consider them as well calculated for Eng- 
jish practitioners, although, in many respects, irrelevant in our country. 

In his appropriation of Mr. Greenleaf’s labors, Mr. Taylor has improv- 
ed upon the example of Mr. Theobald, who, some years ago, converted 
Mr. Justice Story’s Commentaries on Bailments into notes to an English 
edition of Sir William Jones’ little book on that subject. Mr. Theobald’s 
course excited some severe strictures at the time. Some hard words 
were used with regard to him. He was called a “literary pirate,” and 
a law of international copy right was invoked to shield American authors 
from the aggressions of such lawless rovers. Mr. Theobald did not go so 
faras Mr. Taylor. The latter has done to an American author what 
he would not have ventured to do towards any English writer. The 
summary process of injunction would have protected the latter. Of 
course, in our own country, Mr. Taylor’s work cannot be published or 
sold. But, in the absence of any law of international copy right, his course 
in England is open to censure only in the tribunals of criticism.”” 1 Month 
Law Rep. 135. 


A Law Dictionary, adapted to the Constitution and Laws of the Uni- 
ted States of America, and of the several States of the American 
Union; with References to the civil and other systems of Foreign 
Law. By Joseph Bouvier. Third edition, much improved and en- 
larged. Vol. I. Philadelphia: T. & J. W. Johnson, Law Booksel- 
lers. 1848. 


We are well satisfied to see a new and greatly improved edition of this 
excellent and popular law dictionary. The very first edition met with 
many marks of favor from the profession generally. 

All who know the learned author's habits of active and severe applica- 
tion, can bear testimony to the faithfulness and unwearied assiduity with 
which the irksome labor of compiling these volumes has been performed. 
The origin of this work is thus stated in the author's preface. ‘ To the 
difficulties which the author experienced on his admission to the bar, the 
present publication is to be attributed. His endeavors to get forward in 
his profession were constantly obstructed, and his efforts for a long time 
frustrated, for want of that knowledge which his elder brethren of the 
bar seemed to possess. To find among the reports and the various trea- 
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tises on the law the object of his inquiry, was a difficult task; he was in 
a labyrinth without a guide; and much of the time which was spent in 
finding his way out, might, with the friendly assistance of one who was 
acquainted with the construction of the edifice, have been saved, and 
more profitably employed. He applied to law dictionaries and digests 
within his reach, in the hope of being directed to the source whence they 
derived their learning, but he was too often disappointed: they seldom 
pointed out the authorities where the object of his inquiry might be 
found.” A work was much needed to remedy these detects and difficul- 
ties that must beset all students in our profession, in the commencement 
of their career—and such a work the judge has furnished us. 

This third edition is more valuable than either of its predecessors.— 
Very many of the articles have been re-written and more than twelve 
hundred new subjects added. About one thousand were added to the se- 
cond edition, and about one half the articles in that edition re-written.— 
Any one bya careful comparison of the several editions will trace the 
most marked improvements in each succeeding publication. 

Under Abbreviation, about 1700 abbreviations are given, most of them 
in common use, which, without the assistance here given, would puzzle 
not only the student, but the practicing lawyer whose business it has been 
to read them during the course of his professional life. Many of those 
used by the civilians, have also been given. which leaves little to be de- 
sired on this subject. 

There is also an index to these volumes which will greatly facilitate re- 
ference, and isa valuable improvement. We are gladto see the clumsy 
and not very useful Norman Dictionary left out and abandoned. 

The whole book is highly satisfactory ; it is equally creditable to author 
and publisher. The typographical execution is very good and deserves 
commendation. The page is larger than in former editions, and compri- 
ses more matter without encumbering the volume and giving it a clumsy 
look. We commend these truly useful labors of the learned Judge to 
our brethren of the bar as well calculated to be substantially useful. 


Reports or Cases argued and determined in the Supreme Court of 
Errors of the State of Connecticut. Prepared and published in pursu- 
ance of a Statute Law of the State. By Thomas Day. Volume V. 
Second edition, with Notes and References. New York: Published 
by Banks, Gould & Co., 144 Nassau Street, and Gould, Banks & Gould, 
104 State Street, Albany. 184s. 

We have already noticed the preceeding volumes of this reprint; and 
take great pleasure in assuring the profession that this volume is of the 

same character as those heretofore printed. Vide 1 Am. Law Jour. 272. 








